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KAMALA D. HARRIS

Attorney General of California

MARC D. GREENBAUM :

Supervising Deputy Attorney General

LESLIE A. WALDEN

Supervising Deputy Attorney General

State Bar No. 196882 :
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013 '
Telephone: (213) 897-2579
Facsimile: (213) 897-2804

Attorneys for Complainant

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Statement of Issues Case No. 20/3- 9’4‘0 ,
Against: , ' '

ENRIQUE ANTONIO HERNANDEZ : ‘
' : STATEMENT OF ISSUES

Registered Nurse License Applicant

Respondent.

Complainant alleges:

PARTIES

1. Louise R. Bailey, M.Ed., RN (Complainant) brings this Statement of Issues solely in
her official capacity as the Executive Officer of the Board of Registered Nursing, Department of
Consumer Affairs (Board).

2. On or about May 2, 2012, the Board reneived an application for a Registered Nurse
License from Enrique Antonio Hernandez (Respondent). On or about April 12, 2012, Enrique
Antonio Hernandez certified under penalty of perjury to the truthfulness of all statements,
answers, and representations in the application. The Board denied the application on August 9,
2012. |
"
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JURISDICTION

3.  This Statement of Issues is brought before the Board under the authority of the
following laws. All section references are to the Business and Professions Code unless ofherwise

indicated.

| STATUTORY PROVISIONS
4. Section 480 states, in pertinent part: '
- "(a) A board may deny a license regulated by this code dn the grounds that the applicant -

has one of the following: |

"(1) Been convicted of a crime. A conviction within fhe meaning of this section means a
plea or verdict of guilty or a conviction following a plea of nolo contendere. Any action that é
board is permitted to take following the establishment of a conviction may be taken when the |
time for appeal has elapsed, or the judgment of conviction has been affirmed on appeél, or when
aﬁ ordér granting probation is mac'le‘ susp-endir.lgvthe impoéition of sentence, irrespective of a

subsequent order under the provisions of Section 1203.4 of the Penal Code.

"(3) (A) Done any act that if doné bya licentiate of the business or prdfession. n question,
would be grounds for suspénsion or revocaﬁon of license. |

"(B) The board may deny a license pursuaht to this subdivision only if the crime or act is
substantially related to the qualifications, functions, or duties of the business or profession for
which application is made. | |

"(b) Notwithstanding any other provision of this code, no pefson shall be denied a license -
solely on the basis that he or she has been convicted of a felony if he or she has obtained a

certificate of rehabilitation under Chapter 3.5 (commencihg with Section 4852.01) of .Title 6 of

~ Part 3 of the Penal Code or that he or she has been convicted of a misdemeanor if he or she has

met all applicable requirements of the criteria of rehabilitation developed by the board to evaluate
the r,ehabilitation of a person when considering the denial of a license under subdivision (a) of
Section 482. ...” |
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5. Section 490 states, in pertinent part:
~ "(a) Inaddition to any other action that a board is permitted to take against a licenéee, a
board may suspend or revoke a license on the ground that the licensee has been convicted of a
crime, if the crime is substantially related to the qﬁaliﬁcatioﬁs,‘ ﬁ,lnc‘tions,v or duties of the business
or profession for which the license was issued.
"(b) Notwithstanding any other provision of law, a board rhay exercise any authority to
discipline a licensee for conviction of a crime that is independent of the authority granted under

subdivision (a) only if the crime is substantially related to the qualifications, functions, or duties

‘of the business or profession for which the licensee's license was issued.

"(c) A conviction within the meaning of this sectioﬁ means a plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action that a board is permitted to take
following the establishment of a conviction may be taken when the time for appeal has elapsed, or
the judgment of conviction has been affirmed on appeal, or when an order granting probation is
made suspending the imposition of sentence, irrespective of a subseqlient order under thé
provisions of Section 1203.4 of the Penal Code. . .."

6.  Section 2736 provides that the Board of Registered Nursing (Board) may deny a

license when it finds that the applicant has committed any acts constituting grounds for denial of

licensure under section 480.

7. Section 2761 states, in pertinent part:

"The board may take disciplinary action against a certified or licensed nurse or deny an
application for a certificate or license for any of the following:

"(a) Unprofessional conduct, which includes, but is not limited to, the following:

"(d) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the
violating of, or conspiring to violate any provision or term of this chapter [the Nursing Practice

Act] or regulations adopted pursuant to it.

6] Conviction of a felohy or of any offense substantially related to the qualifications,
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functions, and duties of a registered nurse, in which event the record of the conviction shall be
conclusive evidence thereof. . . ." |

8. Section 2762 states, in pertinent part:

"In addition to other acts constituting unprofessional conduct within the meaning of this
chapter [the Nursing Practice Act], it is unprofessional conduct for a person licensed ﬁnder this

chapter to do any of the following:

"(b) Use any controlled substance as defined in Division 10 (commencing with Section
11000) of the Health and Safety Code, or any dangerous drug or dangerous device as defined in

Section 4022, or alcoholic beverages, to an extent or in a manner dangerous or injurious to

himself or herself, any other person, or the public or to the extent that such use impairs his or her

ability to conduct with safety to the pﬁblic the practice authorized by his or her license.

"(c) Be convicted of a criminal offense involving the prescription, consumption, or
self-administration of any of the substances described in subdivisions (aj and (b) of this section,
or the possession of, or falsification of a record pertaining to, the substances described in

subdivision (a) of this section, in which event the record of the conviction is conclusive evidence

“thereof. . ..”

REGULATORY PROVISION

9. - California Code of Regulations, title 16, section 1444 statés, in pertinent part:

“A conviction or act shall be considered to be sﬁbstantially related to the qualifications,
functions or duties of a registered nurse ifto a substantial degree it evidences the present or
potential unfitness of a registered nurse to practice in a manner consistent wit.h' the public health,

safety, or welfare. . . .” -

FIRST CAUSE FOR DENIAL OF APPLICATION

(Conviction of a Substantially Related Crime)
10 Respondent's application is subject to denial under section 480, subdivision (a)(l),
and section 2761, subdivision (f), in that on or about March 13, 2009, Respondent was convicted

of a crime substantially related to the qualifications, functions or duties of a registered nurse
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which to a substantial degree evidences his present or potential unfitness to practice in a manner
consistent with the public health, safety, or welfare. The cirbumstances of the conviction are as
follows: |

a.  On or about March 13, 2009, aﬁer pleading guilty, Respondent was convicted of one -
misdemeanor count of violating Vehicle Code section 23152(a) [drive while under the influence
of alcohol/drugs] in the criminal proeeeding entitled The People of the State of CaZz'fornid V.
Enrique Antonio Hernandeé (Super. Ct. Riverside County, 2008, No.. INM192054). The Court
sentenced Respondent to '5'0 days jail, placed him on 36 months probation, and ordered him to
complete a Three-Month First-Offender DUI ‘Pro gram. On or about August 11, 2010, the Court
dismissed the matter pursuant to Penal Code section 1203.4

b.  The circumstances underlying the conviction are that on or about September 20,

2008, Respondent admittedly drove a motor vehicle while he was under the influence of alcohol.

' The circumstances were such that, in an attempt to park his vehicle in a hotel parking structure,

Respondent drove past a hotel valet, over a curb through flower beds and across a lawn. He then

entered the hotel parking structure and parked his vehicle on the second level with two flat tires.

He was contacted by the arresting officers at that time and arrested with a BAC of .25 %

SECON. D CAUSE FOR DENIAL OF APPLICATION
(Unprofessional Conduct)

11. Respondent's _applieation is subject to denial under section 2761, subdivision (a),
and 2762, subdivisions (b) and / or (c), on the grounds of unprofessional conduct, in that on or
about March 13, 2009, Respondent was convicted of a‘ crime involving alcohol which 'resulted '
from circumstances on or about September 20, 2008, when he dangerously used alcoholic
beverages. Complainant refers to and by this referencedncorporates the allegations.set forth
above in paragraph 10, subparagraphs a and b inclusive, as though set forth fully. -

THIRD CAUSE FOR DENIAL OF APPLICATION

(Conduct Warranting License Discipline)
12. Respondent's application is subject to denial under sections 480, subdivision (a)(3),

and sections 490 and / or 2761, subdivisions (a), (d) and / or (f), and / or 2762, subdivisions (b)
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and / or (c), in that on or about March 13, 2009, and / or on or about September 20, 2008,

- Respondent committed acts which if done by a licensed registered nurse are grounds for license -

discipline. - Complainant refers to and by this reference incorporates the allegations set forth

above in paragraphs 10 - 11, inclusive, as though set forth fully.

PRAYER

WHEREFORE Complalnant requests that a hearlng be held on the matters herein alleged

and that following the hearing, the Board issue a decision:

1.  Denying the apphcatlon of Enrique Antonio Hernandez for a Registered Nurse

License; and

2. Taking such other and further action as deemed necessary and proper.

DATED: /9)7/%/ 2, X5 /7/ . Baill,

LA2012507917
12/13/2012
51206925.doc

Executive Officer

¢ TIOUISE R. BAILEY, M.ED. /

~ Board of Registered Nursing

Department of Consumer Affairs
State of California
Complainant
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